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capacities, represent persons whose in-
terests are adverse to the DoN will pro-
vide written notification to their su-
pervisory attorney and commanding of-
ficer, detailing their involvement in 
the matter. Reserve judge advocates 
shall refrain from undertaking any of-
ficial action or representation of the 
DoN with respect to any particular 
matter in which they are providing 
representation or services to other cli-
ents. 

§ 776.27 Conflict of interests: Prohib-
ited transactions. 

(a) Covered USG attorneys shall 
strictly adhere to current DoD Ethics 
Regulations and shall not: 

(1) Knowingly enter into any business 
transactions on behalf of, or adverse 
to, a client’s interest that directly or 
indirectly relate to or result from the 
attorney-client relationship; or 

(2) Provide any financial assistance 
to a client or otherwise serve in a fi-
nancial or proprietorial fiduciary or 
bailment relationship, unless otherwise 
specifically authorized by competent 
authority. 

(b) No covered attorney shall: 
(1) Use information relating to rep-

resentation of a client to the disadvan-
tage of the client unless the client con-
sents after consultation, except as per-
mitted or required by subpart B of this 
part; 

(2) Prepare an instrument giving the 
covered attorney or a person related to 
the covered attorney as parent, child, 
sibling, or spouse any gift from a cli-
ent, including a testamentary gift, ex-
cept where the client is related to the 
donee; 

(3) In the case of covered non-USG at-
torneys, accept compensation for rep-
resenting a client from one other than 
the client unless the client consents 
after consultation, there is no inter-
ference with the covered attorney’s 
independence of professional judgment 
or with the attorney-client relation-
ship, and information relating to rep-
resentation of a client is protected as 
required by § 776.25 of this part; 

(4) Negotiate any settlement on be-
half of multiple clients in a single mat-
ter unless each client provides fully in-
formed consent; 

(5) Prior to the conclusion of rep-
resentation of the client, make or ne-
gotiate an agreement giving a covered 
attorney literary or media rights for a 
portrayal or account based in substan-
tial part on information relating to 
representation of a client; 

(6) Represent a client in a matter di-
rectly adverse to a person whom the 
covered attorney knows is represented 
by another attorney who is related as 
parent, child, sibling, or spouse to the 
covered attorney, except upon consent 
by the client after consultation regard-
ing the relationship; or 

(7) Acquire a proprietary interest in 
the cause of action or subject matter of 
litigation the covered attorney is con-
ducting for a client. 

(c) [Reserved] 

§ 776.28 Conflict of interest: Former 
client. 

(a) A covered attorney who has for-
merly represented a client in a matter 
shall not thereafter represent another 
person in the same or a substantially 
related matter in which that person’s 
interests are materially adverse to the 
interests of the former client, unless 
the former client gives informed con-
sent, confirmed in writing. 

(b) A covered attorney who has for-
merly represented a client in a matter 
shall not thereafter: 

(1) Use information relating to the 
representation to the disadvantage of 
the former client or to the covered at-
torney’s own advantage, except as Sub-
part B of this part would permit or re-
quire with respect to a client, or when 
the information has become generally 
known; or 

(2) Reveal information relating to the 
representation except as subpart B of 
this part would permit or require with 
respect to a client. 

(c) [Reserved] 

§ 776.29 Imputed disqualification: Gen-
eral rule. 

(a) Imputed disqualification: General 
rule. Covered USG attorneys working 
in the same military law office are not 
automatically disqualified from rep-
resenting a client because any of them 
practicing alone would be prohibited 
from doing so by § 776.26, § 776.27, 
§ 776.28, or § 776.38 of this part. Covered 
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non-USG attorneys must consult their 
federal, state, and local bar rules gov-
erning the representation of multiple 
or adverse clients within the same of-
fice before such representation is initi-
ated, as such representation may ex-
pose them to disciplinary action under 
the rules established by their licensing 
authorities. 

(b) Comment. (1) The circumstances of 
military (or Government) service may 
require representation of opposing 
sides by covered USG attorneys work-
ing in the same law office. Such rep-
resentation is permissible so long as 
conflicts of interests are avoided and 
independent judgment, zealous rep-
resentation, and protection of con-
fidences are not compromised. Thus, 
the principle of imputed disqualifica-
tion is not automatically controlling 
for covered USG attorneys. The knowl-
edge, actions, and conflicts of interests 
of one covered USG attorney are not 
imputed to another simply because 
they operate from the same office. For 
example, the fact that a number of de-
fense attorneys operate from one office 
and normally share clerical assistance 
would not prohibit them from rep-
resenting co-accused at trial by court- 
martial. Imputed disqualification rules 
for non-USG attorneys are established 
by their individual licensing authori-
ties and may well proscribe all attor-
neys from one law office from rep-
resenting a co-accused, or a party with 
an adverse interest to an existing cli-
ent, if any attorney in the same office 
were so prohibited. 

(2) Whether a covered USG attorney 
is disqualified requires a functional 
analysis of the facts in a specific situa-
tion. The analysis should include con-
sideration of whether the following will 
be compromised: Preserving attorney- 
client confidentiality; maintaining 
independence of judgment; and avoid-
ing positions adverse to a client. See, 
e.g., U.S. v. Stubbs, 23 M.J. 188 (CMA 
1987). 

(3) Preserving confidentiality is a 
question of access to information. Ac-
cess to information, in turn, is essen-
tially a question of fact in a particular 
circumstance, aided by inferences, de-
ductions, or working presumptions 
that reasonably may be made about 
the way in which covered USG attor-

neys work together. A covered USG at-
torney may have general access to files 
of all clients of a military law office 
(e.g., legal assistance attorney) and 
may regularly participate in discus-
sions of their affairs; it may be inferred 
that such a covered USG attorney in 
fact is privy to all information about 
all the office’s clients. In contrast, an-
other covered USG attorney (e.g., mili-
tary defense counsel) may have access 
to the files of only a limited number of 
clients and participate in discussion of 
the affairs of no other clients; in the 
absence of information to the contrary, 
it should be inferred that such a cov-
ered USG attorney in fact is privy to 
information about the clients actually 
served but not to information of other 
clients. Additionally, a covered USG 
attorney changing duty stations or 
changing assignments within a mili-
tary office has a continuing duty to 
preserve confidentiality of information 
about a client formerly represented. 
See § 776.25 and § 776.28 of this part. 

(4) In military practice, where cov-
ered USG attorneys representing ad-
verse interests are sometimes required 
to share common spaces, equipment, 
and clerical assistance, inadvertent 
disclosure of confidential or privileged 
material may occur. A covered attor-
ney who mistakenly receives any such 
confidential or privileged materials 
should refrain from reviewing them 
(except for the limited purpose of 
ascertaining ownership or proper rout-
ing), notify the attorney to whom the 
material belongs that he or she has 
such material, and either follow in-
structions of the attorney with respect 
to the disposition of the materials or 
refrain from further reviewing or using 
the materials until a definitive resolu-
tion of the proper disposition of the 
materials is obtained from a court. A 
covered attorney’s duty to provide his 
or her client zealous representation 
does not justify a rule allowing the re-
ceiving attorney to take advantage of 
inadvertent disclosures of privileged 
and/or confidential materials. This pol-
icy recognizes and reinforces the prin-
ciples of: Confidentiality and the attor-
ney-client privilege; analogous prin-
ciples governing the inadvertent waiv-
er of the attorney-client privilege; the 
law governing bailments and missent 
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property; and considerations of com-
mon sense, reciprocity, and profes-
sional courtesy. 

(5) Maintaining independent judg-
ment allows a covered USG attorney to 
consider, recommend, and carry out 
any appropriate course of action for a 
client without regard to the covered 
USG attorney’s personal interests or 
the interests of another. When such 
independence is lacking or unlikely, 
representation cannot be zealous. 

(6) Another aspect of loyalty to a cli-
ent is the general obligation of any at-
torney to decline subsequent represen-
tations involving positions adverse to a 
former client in substantially related 
matters. This obligation normally re-
quires abstention from adverse rep-
resentation by the individual covered 
attorney involved, but, in the military 
legal office, abstention is not required 
by other covered USG attorneys 
through imputed disqualification. 

§ 776.30 Successive Government and 
private employment. 

(a) Except as the law or regulations 
may otherwise expressly permit, a 
former covered USG attorney, who has 
information known to be confidential 
Government information about a per-
son that was acquired while a covered 
USG attorney, may not represent a pri-
vate client whose interests are adverse 
to that person in a matter in which the 
information could be used to the mate-
rial disadvantage of that person. The 
former covered USG attorney may con-
tinue association with a firm, partner-
ship, or association representing any 
such client only if the disqualified cov-
ered USG attorney is screened from 
any participation in the matter and is 
apportioned no part of the fee or any 
other benefit therefrom. 

(1) The disqualified former covered 
USG attorney must ensure that he or 
she is screened from any participation 
in the matter and is apportioned no 
part of the fee or any other benefit 
therefrom; and, 

(2) Must provide written notice 
promptly to the appropriate Govern-
ment agency to enable it to ascertain 
compliance with the provisions of ap-
plicable law and regulations. 

(b) Except as the law or regulations 
may otherwise expressly permit, a 

former covered USG attorney, who has 
information known to be confidential 
Government information about a per-
son which was acquired while a covered 
USG attorney, may not represent a pri-
vate client whose interests are adverse 
to that person in a matter in which the 
information could be used to the mate-
rial disadvantage of that person. The 
former covered USG attorney may con-
tinue association with a firm, partner-
ship, or association representing any 
such client only if the disqualified cov-
ered USG attorney is screened from 
any participation in the matter and is 
apportioned no part of the fee or any 
other benefit therefrom. 

(c) Except as the law or regulations 
may otherwise expressly permit, a cov-
ered USG attorney shall not: 

(1) Participate in a matter in which 
the covered USG attorney participated 
personally and substantially while in 
private practice or nongovernmental 
employment, unless under applicable 
law no one is, or by lawful delegation 
may be, authorized to act in the cov-
ered USG attorney’s stead in the mat-
ter; or, 

(2) Negotiate for private employment 
with any person who is involved as a 
party or as attorney for a party in a 
matter in which the covered USG at-
torney is participating personally and 
substantially. 

(d) As used in this paragraph (d), the 
term ‘‘matter’’ includes: 

(1) Any judicial or other proceeding, 
application, request for a ruling or 
other determination, contract, claim, 
controversy, investigation, charge, ac-
cusation, arrest, or other particular 
matter involving a specific party or 
parties, and 

(2) Any other matter covered by the 
conflict-of-interest rules of the DoD, 
DoN, or other appropriate Government 
agency. 

(e) As used in the rule, the term 
‘‘confidential Governmental informa-
tion’’ means information that has been 
obtained under Governmental author-
ity and that, at the time this Rule is 
applied, the Government is prohibited 
by law or regulations from disclosing 
to the public or has a legal privilege 
not to disclose, and that is not other-
wise available to the public. 

(f) [Reserved] 
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